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I.

INTRODUCTION

Insurers invest a significant amount of time and money to collect evidence in anticipation of
having to defend a claim in a timely way. This includes gathering information from the insured,
witnesses, experts and others before evidence the trail goes cold. Adjusters and other insurance
investigators achieve the best results when they "git thar fustest with the mostest" 1. Gaining
information and evidence while it is fresh and before it is forgotten, disappears or otherwise becomes
unavailable to the opposition provides defence counsel with an enormous tactical advantage.
There are many good reasons why insurers and defence counsel should maintain that advantage
by maintaining confidentiality over the information until the right tactical moment to disclose or rely on
it in the defence of the claim. They do not want latecomers in the opposition camp to be able to swoop
in and acquire the fruits of their labour at little or no cost. Also, the defence should avoid facilitating the
claim against the insured by allowing the opposition to acquire evidence that can be used against
him/her. Finally, adjusters want their insureds to feel free to disclose what they know truthfully,
without fear that it might fall into the wrong hands and be used against them.
Insurance claims often run parallel to related criminal or quasi-criminal (eg. highway traffic)
proceedings. For example, the insured in a motor vehicle accident case may have faced, or be facing
traffic or criminal charges in the criminal justice system relating to that accident as well as the civil claim
for damages. Also, they must keep in mind other related civil actions that the insured or the claimant
have been involved in. For example, the fact that the claimant has made previous or subsequent claims
for the same types of injury or loss in separate civil proceedings will be of interest.
The defence of an insurance claim can be a multi-front “war”. Insurance adjusters cannot afford
to ignore the other proceedings. The various criminal and civil proceedings have the potential to impact
each other. In defending a claim adjusters should be interested in protecting what evidence and
information they acquire from inopportune disclosure to the opposition, while at the same accessing
valuable information from the other proceedings to assist in defending the claim.
The police investigation file may contain a wealth of information that would be relevant to the
parallel civil claim, often to the detriment of the insured’s civil defence if he/she was the accused. Police
are trained and experienced in collecting information relevant to their investigations. They also have
statutory powers of search and seizure under the Criminal Code 2 and other statutes that are not
available to insurance adjusters or private investigators. If the police can obtain evidence against the
insured, then the plaintiff may be able to access it to the detriment of the civil defence. However, the
powers of the police are restricted by the application of the Charter 3 as interpreted by the courts. If the
police breach an accused’s/insured’s Charter or other rights in the course of the traffic or criminal
investigation, the evidence obtained may be ruled inadmissible in the criminal case. It may also impact
on the admissibility of the evidence in the companion civil proceeding. Also, if the accused/insured is

1

Lieutenant General Nathan Bedford Forest, brilliant cavalry commander in the Army of the Confederate States of
America
2
Criminal Code, R.S.C. 1985 c. C-46
3
Canadian Charter of Rights and Freedoms, Constitution Act, 1982, Part I
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convicted of the traffic or criminal offence, a civil court can take that into consideration to his/her
detriment in the civil proceedings 4.
Nothing that we express in this paper should be taken as a criticism of the police. Competent
defence counsel have a healthy respect for their abilities. They have their job to do, and sometimes that
involves “pushing the envelope” by conducting searches where the law on the legality of same is a grey
area. In this country, they are basically honest as well as competent.
Similarly, we are not advocating the aiding or abetting of “criminals” in their crimes or to help
them to escape from their “just deserts”. Insurers will not always “like” their insureds or share the same
moral code. They may not wish to bring every insured home for dinner or to meet their daughters. Yet
they owe it to themselves and act in good faith towards their insureds to reduce the exposure to paying
out more in claims than they are required to by mounting the best investigation and defence of the
claim as ethically and legally possible. Our suggestions and submissions are aimed at assisting insurers to
avoid paying out more in claims than they are required to without breaching their duty of good faith to
the insureds.
In this paper we will discuss the following:
1. the ability of the police to access information from the insured and the adjuster’s file,
including:
(a)

the insured’s mandatory driver’s statement to police pursuant to s. 71 of the
Traffic Safety Act 5; and

(b)

the statements of the insured and other witnesses to the adjuster;

2. how pre-trial proceedings (such as document production and oral Questioning) can be
disclosed for or used in other proceedings (civil or criminal) for or against the insured;
3. how testimony of a witness can be used against them in other proceedings, civil or criminal;
4. how the civil litigants may be able to access the police investigation file or the Crown
prosecutor’s file;
5. the impact of a criminal or traffic verdict on the related civil case; and
6. how the civil defence may be able to affect the timing of the civil proceedings in relation to
the criminal/traffic proceedings to the best advantage.

4

Alberta Evidence Act, R.S.A. 2000, c. A-18, section 26

5

R.S.A. 2000, c. T-6
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II.

TRAFFIC SAFETY ACT DRIVER STATEMENTS
A. Traffic Safety Act, Sections 71 and 11

In some provinces, drivers involved in motor vehicle accidents are statutorily required to provide a
driver’s statement to police. Such is the case in Alberta pursuant to section 71 of the Traffic Safety Act 6.
However, Section 11 of the Act restricts the parties to whom the police may release a copy of the
information and as to how it might be used against the driver in other proceedings. Police may release a
copy of the report to the driver’s insurer, a “roadway authority for the purposes of improving traffic
circulation or the management of roadways” or the Alberta Transportation Board 7. Section 11(3)
provides that the TSA statement is not open to public inspection and is not admissible in evidence in any
legal proceeding except to prove:
1. Compliance with a requirement that a statement be given pursuant to Section 71;
2. That the statement was false, for the purposes of a prosecution for making a false
statement; or
3. “The identity of the persons who were driving the vehicles involved in the accident”.
Notwithstanding that Section 11(3)(b)(iii) provides that the TSA statement can be used to prove
the identity of the drivers, it qualifies as a statutorily compelled statement within the meaning of
Section 7 of the Charter, such that it cannot be relied upon by police to support investigation procedures
(such as applying for a warrant or making an arrest) and cannot be tendered in evidence at all. This has
been settled law for some time 8. The purpose of the mandatory TSA driver’s statement has been stated
best in Auer v. Lionstone Holdings Inc. 9:
10
The purpose of the privilege is to ensure that drivers give frank statements to the police
concerning the cause of accidents. See Peters v. Turner, [1948] 1 W.W.R. 412 (Alta. C.A.), at 416,
Cullen v. Demers (1977), 4 A.R. 55 (Alta. C.A.) at paragraph 22, Lowe v. Larue (1996), 197 A.R. 15
(Alta. Q.B.) at paragraph. 12, aff’d (1997), 206 A.R. 397 (Alta. C.A.), and Klassen v. Dachyshyn (1998),
217 A.R. 191, 1998 ABQB 39 (Alta. Q.B.) at paragraph. 7.

1. The Right against Self-Incrimination and Section 7 of the Charter
Section 7 of the Charter has been held to include a right against self-incrimination which
operates such that a statutorily compelled statement cannot be relied upon by police to support their
investigative procedures (such as obtaining warrants or making arrests) and cannot be tendered in
evidence in many cases. Section 7 provides as follows:
7. Everyone has the right to life, liberty and security of the person and the right not to be deprived
thereof except in accordance with the principles of fundamental justice.
6

R.S.A. 2000, c. T-6
Section 11(2.1)
8
Klassen v. Dachyshyn [1998] AJ No. 159 (Alta.Q.B.); Michailidis v. Brown [2000] AJ No. 598 (Alta.Q.B.); Huer v.
Lionstone Holdings Inc., 2005 ABCA 78
9
2005 ABCA 78, at paragraph 10
7
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The right against self-incrimination has been held to be a principle of fundamental justice covered by
Section 7 10.
The right against self-incrimination is not absolute. In R. v. Fitzpatrick 11, the Supreme Court set
out a four-part test courts are to apply in determining whether or not a statutorily compelled statement
engages the self-incrimination rights under Section 7. This involves a balancing of the individual’s right
against self-incrimination against the interests of society by considering the context in which the
statement was provided. The test involves consideration of the following four factors:
1. Whether or not the accused and the state were in an adversarial relationship at the time the
statement was provided;
2. Whether or not the statement was coerced;
3. Whether or not there was a risk of false confession arising from the statutory compulsion in
the circumstances; and
4. Whether or not there was a risk of abuse of power by the state as a result of the statutory
compulsion.
In that case, Fitzpatrick was charged with offenses of fishing in excess of his quota for certain
species. The Crown sought to rely on reports he had filed detailing how much fish of whatever species
he had caught at specific times, which were required to be filed routinely pursuant to the Fisheries Act 12.
The Supreme Court held that these reports were admissible considering the four factors:
1. It was held that the accused and the state were not in an adversarial relationship at the
time. Fitzpatrick was only responding to a reasonable regulatory requirement relating to
fisheries management, unlike the situation in a criminal investigation or prosecution 13.
2. Any coercion was indirect in that the accused had freely chosen to engage in fishing and
therefore to abide by the regulatory regime that went with it 14.
3. There was no risk of a false confession as there was “no confession at all” here and, even if
these reports could be considered to be confessions their potential use at trial would not
increase the likelihood that they would be falsified 15.
4. There was “little danger” of abuse of power by the state in these circumstances 16.
This has been applied to mandatory driver statements under s. 71 of Alberta’s Traffic Safety Act
and similar legislation in other provinces.
10

R. v. Fitzpatrick [1995] 4 SCR 154; R. v. White [1999] 2 SCR 417, at paragraphs 40 – 44
[1995] 4 SCR 154
12
R.S.C. 1985, c. F-14, Section 61
13
At paragraphs 36 – 37
14
At paragraphs 38 – 40
15
At paragraph 45
16
At paragraphs 46 – 47
11
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2. R. v. White
In R. v. White 17 the Supreme Court of Canada decided that driver’s statements required by
provincial highway provisions analogous to Alberta’s section 71 cannot be relied upon by police or
tendered in evidence as that would amount to a breach at Section 7. The trial judge had excluded the
evidence of the Accused’s statements to police made pursuant to that legislation. The Supreme Court of
Canada upheld this decision, applying the four-part Fitzpatrick test:
1. At the time the statements were made, White and the state were in an adversarial
relationship 18. Although the state and the Accused were “in a form of partnership aimed at
securing safe roads for the benefit of all citizens”, the fact that the statement was to be
given to police “has the effect of transforming what might otherwise be a partnership
relationship into one that is potentially adversarial”. The police taking such statements are
also engaged in investigation a possible crime. The Court noted that there was “no
suggestion … that the use of the accident reports in criminal proceedings is an essential
component of the regulatory partnership created by” the traffic safety provisions.
2. Coercion was found to have been involved19:
55
I agree with the Crown that drivers are deemed to be aware of their
responsibilities on the road, and that driving is properly understood as a voluntary
activity in the sense described by this Court in the cases cited by the Crown. However,
driving is not freely undertaken in precisely the same way as one is free to participate in
a regulated industry such as the commercial fishery. Driving is often a necessity of life,
particularly in rural areas such as that where the accident occurred in this case. When a
person needs to drive in order to function meaningfully in society, the choice of whether
to drive is not truly as free as the choice of whether to enter into an industry. While the
state should not be perceived as being coercive in requiring drivers to report motor
vehicle accidents, the concern with protecting human freedom which underlies the
principle against self-incrimination cannot be considered entirely absent in this context.
As I view the matter, the issue of free and informed consent must be considered a
neutral factor in the determination of whether the principle against self-incrimination is
infringed by s. 61 of the Motor Vehicle Act.

3. The prospect of unreliable confessions under motor vehicle legislation was held to be “very
real” 20:
62 Under the Motor Vehicle Act, the prospect of unreliable confessions is very real. In
particular, accident reports under the Act are frequently given directly to a police
officer, i.e., to a person in authority whose authority and physical presence might cause
the driver to produce a statement in circumstances where he or she is not truly willing
to speak: see R. v. Hodgson, [1998] 2 S.C.R. 449 (S.C.C.) at para. 24, per Cory J. The
driver who reasonably believes that he or she has a statutory duty to provide an
accident report under the Motor Vehicle Act will likely experience a significant “fear of
prejudice” if he or she does not speak. At the same time, there may be a strong
incentive to provide a false statement, given the serious consequences which the driver
17

[1999] 2 SCR 417
At paragraphs 56 – 60
19
At paragraph 55
20
At paragraph 62
18
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may feel will flow from telling the truth, even if the truth does not in fact support a
finding that a criminal offence was committed. It is reasonable to expect that this fear of
prejudice and incentive to lie would be dissipated if the driver could be confident that
the contents of the accident report could never be used to incriminate him or her in
criminal proceedings. A rule which granted use immunity in criminal proceedings would
thus serve to enhance rather than impair the effectiveness of the statutory reporting
scheme, as was suggested by Esson J.A. in the Court of Appeal below. Indeed, it is
possibly for precisely this purpose that the province originally enacted the use immunity
set out in s. 61(7).

4. The possibility of abuse of power by the state was found to be “real and serious” 21:
64
In the present case, again, the possibility is real and serious that permitting the
use of compelled accident reports within criminal proceedings might increase the
likelihood of abusive conduct by the state. In taking accident reports from drivers, police
would have a strong incentive or perhaps an unconscious inclination to over-emphasize
the extent of the statutory duty to report an accident under the Act, in order to obtain
relevant information. The effect of such an over-emphasis might be to circumvent or
defeat a driver’s s. 7 right to remain silent when under investigation for a criminal
offence. One can easily imagine the situation of a driver who, confused by the apparent
inconsistency between the duty to report and the right to remain silent, would provide a
more extensive statement to police than legally required under the Act. Conversely, in a
situation where all statements made by the driver under compulsion of the Act are
subject to use immunity, police are more likely to conduct an independent investigation
rather than to use the compulsory accident reporting system as a source of information.
65 The inability of police to rely upon statements made under the compulsion of s. 61
of the Motor Vehicle Act highlights the importance of questioning a driver separately for
the purpose of engaging in a criminal investigation. Clearly, police are entitled to
question a person who is suspected of a motor vehicle offence, and who is properly
advised of and given the opportunity to exercise his or her Charter rights. The effect of s.
61 of the Motor Vehicle Act is thus to create a logistical difficulty for police. If police
wish to use in criminal proceedings information acquired from the driver through
questioning, the information must not be provided pursuant to the duty in s. 61. There
are several ways in which police might organize their investigation in order to prevent
any information acquired independently of s. 61 from becoming “tainted”, as it were, by
the accident report that is subject to use immunity. One possibility, which appears to be
contemplated by s. 61(4) of the Act, is for police to inform the driver that they intend to
secure the details of the accident report, not from the driver himself or herself, but “by
other inquiries”, thus terminating the driver’s statutory duty to report the accident and
permitting police to begin their investigation immediately.
66 Finally, it should be noted that an accident report is not at all analogous to the hail
reports and fishing logs in Fitzpatrick, which La Forest J. compared to business records
in so far as they were impersonal lists in which the declarant had little expectation of
privacy. The spontaneous utterances of a driver, occurring very shortly after an accident,
are exactly the type of communication that the principle against self-incrimination is
designed to protect. They are a personal narrative of events, emotions, and decisions
that are extremely revealing of the declarant’s personality, opinions, thoughts, and state
of mind. The dignity of the declarant is clearly affected by the use of this narrative to
incriminate. I would note that, while it is well established that there is a reduced
21

At paragraphs 64 – 66
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expectation of privacy in a vehicle generally, compared to the expectation of privacy in a
dwelling, this fact is largely irrelevant to the analysis here. The question in this case
involves the expectation of privacy that a declarant has in a confession. The fact that the
confession has to do with a car is entirely incidental.
[Emphasis added]

We emphasize that this is not new law. These principles have been settled for more than a
decade now. However, there is a recent Alberta case where the police have attempted to make a case
against based on statutorily compelled statements against an accused/insured named Porter who was
involved in a fatal hit and run accident.
3. The Porter Situation
In our R. v. Porter 22, the Accused was charged with failing to remain at the scene of an accident
contrary to Section 2.5(1)(a) of the Criminal Code and careless driving pursuant to Section 115(2)(b) of
the Traffic Safety Act with respect to a hit and run accident on Anthony Henday Drive in Edmonton on
13 June 2012. A pedestrian named Green was killed.
In their investigation, police pursued two approaches of concern to this paper:
1. They relied upon the evidence provided by Porter in his Section 71 Traffic Safety Act
statement to obtain warrants that, in turn, enabled him to seize and search his vehicle
where they found evidence of damage, DNA, etc. that linked it to the accident.
2. Police obtained a copy of Porter’s statement to his insurance adjuster, pursuant to a
Production Order under the Criminal Code and the Crown sought to tender that in evidence
(more about this below).
The day after the accident, Porter and his criminal defence lawyer (Teskey) came into the police
station. Teskey had advised Porter that while he had a right to remain silent, he was obligated to
provide police with a TSA statement but that it could not be used against him. Teskey told police that
Porter was there for the express purpose of providing a statement required by Section 71 of the Traffic
Safety Act 23. In the statement, Porter admitted that he had been the driver involved in the accident.
Police then arrested Porter and applied for a warrant to seize and search his vehicle supported
by sworn Informations To Obtain (ITOs) that were put before a justice of the peace who granted the
warrant based on that material. At trial, police admitted that they knew that they were not to rely on
TSA statements to find grounds for a warrant and that they omitted to indicate that Porter’s admission
about being the driver was given in the context of such a statement.
At trial, Madam Justice Shelley found that the police reliance on Porter’s TSA statement to
obtain the warrant breached his Section 7 Charter rights 24. Given that the warrant should not have been
granted without that information, and that the breach had been deliberate, all of the evidence obtained
22

2014 ABQB 239; aff’d 2015 ABCA 279
At paragraphs 6 – 8 of the trial decision
24
At paragraphs 94 – 98
23
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pursuant to the warrant was excluded from evidence pursuant to Section 24(2) of the Charter. Since
Porter’s statement to his insurance adjuster was also excluded (as detailed below) the Crown ended up
with no case against him and he was acquitted.
The trial judge followed R. v. White 25 in applying the four-part test relating to statutorily
compelled statements annunciated in R. v. Fitzpatrick 26. Of note, her Ladyship rejected the Crown
argument that the comments of Porter’s lawyer to police that Porter was there to provide a TSA
statement were not covered by the protection afforded to Porter’s TSA statement. The lawyer was
found to have been speaking as Porter’s agent 27.
The Alberta Court of Appeal upheld the trial decision and dismissed the Crown appeal 28. The
Court followed R. v. White 29 in concluding that Porter’s statement was inadmissible. It accepted the
trial judge’s conclusion that the Defence had proven that Porter had provided a statement under
compulsion30. The Court rejected the Crown argument that even though the statement was
inadmissible at trial it could be relied upon by police in applying for the warrant 31. The Court held that a
TSA driver’s statement cannot be used for establishing reasonable and probable grounds for the police
to believe that the Accused had committed the offence.
Porter has not been appealed and both trial and appellant level decisions have been followed
ever since.
In R. v. BInfet 32 police testified to having formed a belief that Binfet had been impaired while
driving, based on their observations of him while he filled out his TSA statement on the hood of a police
cruiser at the scene. When asked how he was coming along with the statement and leaning in to see his
driver’s license to identify him in relation to that statement the police member smelled alcohol on his
breath. It is important to note that the Crown did not attempt to enter what Binfet actually wrote in his
statement. The Court held that a TSA driver’s statement is inadmissible pursuant to White and the trial
decision in Porter but that the police observations of how Binfet was behaving while writing out the TSA
statement were not part of the statement itself. Reliance upon that did not amount to his breach of his
right against self-incrimination 33.
In R. v. Roberts34, the Accused was charged with impaired driving. At the accident scene she
was pointed out to police by paramedics as having been the driver of one of the vehicles. Police
approached her and asked her about the accident. She told them that the other vehicle had “come out
of nowhere” but was otherwise unable to articulate how the accident had occurred. She also indicated
that she had not hit her head but that she had been struck by her airbags when they deployed. She also
admitted that she had consumed alcohol before the accident. Based on what she told police, her
inability to explain how the accident happened, her inability to form complete sentences and the fact
25

[1999] 2 SCR 417
[1995] 4 SCR 154
27
At paragraph 94
28
[2015] ABCA 279
29
[1999] 2 SCR 417
30
At paragraph 20
31
At paragraphs 26 – 28
32
2014 ABPC 259
33
At paragraphs 22 – 26
34
2015 ONSC 7974
26
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that alcohol was detected on her breath, she was arrested and asked to supply breath samples. At voir
dire, Roberts testified that she spoke to police because she understood that she was obligated to report
an accident where there was damage in excess of $1,000.00.
The Court followed White and Porter in the Alberta Court of Appeal on the question of whether
the TSA statements can be relied upon by police to arrest or seek warrants in whether they can be
admissible at trial. However, the Court held that the Defence had failed to establish that her statements
were made under compulsion 35. The Court found that “[t]here was no mention at any time that
anything told to her by senior Waterloo police officers regarding her obligation to provide a police
report about the accident”. The Court found her not to be a credible witness on this point 36:
94
In all the circumstances, therefore, I find that Dr. Roberts is not a credible witness and
she has not satisfied me on a balance of probabilities that she spoke to the police about the
accident because she was compelled to do so. I find instead that Dr. Roberts is an educated
and intelligent woman who spoke freely to the police and constantly spoke about her
involvement with the OPC and working with the police in the hope to gain some advantage
in extricating herself from the serious situation she found herself in.

The Court concluded that the statements were properly relied upon by police to form the
reasonable and probable grounds necessary to arrest her 37. However, the statements were held to be
inadmissible at trial for a different reason – they had been made while she was under detention and not
advised of her right to consult counsel pursuant to Section 10(b) of the Charter 38.
4. What This Means for Insurers
These judicial conclusions have a number of significant impacts for insurers in defending civil
cases against their insureds:
1. The insurer is entitled to be provided with a copy of the TSA statement by police 39.
However, the insurer is not at liberty to waive the statutory protection over the statement
(as only the insured can do that) 40.
2. To rely on the protection under the Traffic Safety Act (to object to police reliance on it and
to its admissibility) the Defence must prove that the statement was made under
compulsion. This generally requires the driver to credibly testify or provide evidence to the
fact that he/she only spoke pursuant to this statutory compulsion 41. When a lawyer brings
in his/her client and tells police that the client is attending expressly for the purpose of

35

At paragraphs 92 – 95, 102
At paragraph 94
37
At paragraphs 95, 102
38
At paragraph 102
39
Traffic Safety Act, R.S.A. 2000, c. T-6, Section 71(2.1)(a)
40
Klassen v. Dachyshyn [1998] AJ No. 159 (Alta.Q.B.]; Michailidis v. Brown [2000] AJ No. 298 (Alta.Q.B.]; Huer v.
Lionstone Holdings Inc., 2005 ABCA 78
41
R. v. White [1999] 2 SCR 417, at paragraph 81; R. v. Porter, 2014 ABQB 359, at paragraphs 6 – 8 and 94 – 95;
aff’d 2015 ABCA 279, at paragraph 20; R. v. Roberts, 2015 ONSC 7974, at paragraphs 92 – 94, 102
36
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providing a TSA statement, the Court can and will infer that the statement was being
provided pursuant to the statutory compulsion 42.
3. Police cannot rely on a compelled TSA statement to proceed with their investigation, such as
to form grounds necessary to arrest the accused or to seek a warrant.
(a)

If police to do and their conduct is not “saved” pursuant to the Grant analysis
under Section 24(2) of the Charter, those actions will be found to have been
unjustified and all the evidence obtained as a result will be ruled inadmissible in
the criminal court. This will reduce, if not eliminate the insured being found
guilty (which can only be of benefit to the civil case).

(b)

If the subject of making a TSA statement is discussed with the insurer and the
adjuster, the insured should be advised of this, i.e. that he/she must make a
statement but that he/she must be clear in speaking with police on the basis of
his/her legal obligation to provide a statement pursuant to Section 71 of the
Traffic Safety Act. This should be documented.

4. In the civil case, the insured’s TSA statement should be disclosed but it need not be
produced for inspection or as a copy. The Defence should object to questions about the
contents of the TSA statement at Questioning on that basis.
III.

POLICE ACCESS TO THE INSURED’S STATEMENT TO THE ADJUSTER
A. Introduction

In addition to relying upon the TSA statement, the police undertook another approach to get
evidence to obtain information to implicate the accused in the Porter case. They convinced a justice of
the peace or Provincial Court judge to grant a Possession Order under the Criminal Code 43 directing his
insurer to disclose a statement Porter had given to his insurance adjuster.
Again, the accident occurred on 13 June 2012 at approximately 11:10 pm. Green had been out
of his vehicle at the side of the Anthony Henday Drive in Edmonton when he was struck and killed by a
vehicle which did not stop. As noted above, the next day Porter went to police, accompanied by his
lawyer and provided a driver’s statement pursuant to Section 71 of the Traffic Safety Act in which he
admitted to having been the driver. He was arrested and charged at that point.
On 16 July 2012, Porter reported the accident to his insurer (Security National), advising of the
possibility of property damage to his vehicle. He did not mention any injuries or fatalities relating to the
accident.
On 3 August 2012, Green’s sister called the insurer and advised that Green had died as a result
of injuries arising from the accident. The insurer came to believe that the accident was much more
serious than it had originally thought, as a fatality was being alleged. Security National opened an

42
43

R. v. Porter, 2014 ABQB 359
Section 487.014
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accident benefits file and a bodily injury file, the latter of which was administered by Ms. Furber. Furber
retained an independent adjuster, Ms. Fitzpatrick.
Fitzpatrick obtained a written statement from Porter on 15 August 2012. Fitzpatrick told Porter
that it was a condition of his policy that he provide a statement and if he refused to do so his claim
would be denied. She told him that nobody outside the insurer would get a copy of it and that the only
way anyone else could get a copy would be pursuant to a subpoena or court order, which in her twentyfive years as an adjuster had never happened.
On 20 February 2013, Porter wrote a letter confirming that “any statement provided to my
insurance company was provided solely to comply with my statutory obligations pursuant to the
Insurance Act and for no other purpose”.
B. The Production Order: Security National Insurance Corp. v. Edmonton Police
Service 44
Police learned that Porter had provided a statement to his adjuster. On 14 February 2013, they
applied for an obtained a Production Order 45 with respect to that adjuster statement.
On 21 February 2013, Security National applied for an exemption to the Produce Order 46,
claiming litigation privilege over the adjuster’s statement. In support of the application, the insurer filed
an Affidavit deposed by the claims examiner Furber. In her Affidavit she deposed:
1. That she handled litigation matters where lawyers were involved from inception to
completion;
2. That sometimes claims were paid without litigation;
3. That she determined that Green was survived by her mother, who had a potential claim
under the Fatal Accidents Act 47;
4. That fatality accidents which did not result in litigation were “very rare”;
5. That she did not always instruct that statements be obtained, but that she “almost always”
did when there was bodily injury, even where no litigation was contemplated, and always
did where there were significant injuries or death;
6. That she instructed the adjuster to get a statement from Porter to “get a more detailed
account of what happened” and to get the insured’s “version of events”.
She did not retain legal counsel before instructing that the statement be obtained. No Affidavit on
behalf of the adjuster Fitzpatrick was tendered, which the Court relied upon to the detriment of the
insurer.
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That application was dismissed. This case focused on the issue of privilege. The concept of
statutory compulsion in making the adjuster statement was only touched upon in passing.
The Court held that, unlike solicitor-client privilege, litigation privilege is not a class privilege and
each case must be decided on its own merits. The onus is on the party asserting the privilege to prove it
on a balance of probabilities in seeking an exemption to a Production Order 48. The Court held that it
had to follow a two-stage analysis 49:
1. Whether or not the litigation was ongoing or reasonably contemplated at the time the
document was created; and
2. Whether or not the dominant purpose for creating the statement was to prepare for
litigation.
The Court found that litigation was reasonably contemplated at the time of the adjuster
statement was given, in light of the fact that the claims examiner was aware of potential litigation under
the Fatal Accidents Act and that it was “very rare” for litigation not to arise from a fatality 50. However,
although litigation was found to have been one purpose behind the taking of the statement, it was not
established to have been the dominant purpose. The Court noted that the claims examiner did not
expressly depose that it was in her affidavit. There was no evidence from the adjuster as to whether to
statement was commissioned for a routine file requiring a statement or to file a Statement of Defence.
The Court concluded as follows 51:
66 The evidence of Ms. Furber in the Affidavit and in cross-examination was very candid in relation
to the purpose for taking the statement. She did not swear in her Affidavit or testify in crossexamination that the “dominant purpose” of Mr. Porter’s statement was to prepare to defend
litigation. Even if there was such evidence it would still be necessary to consider all of the
circumstances disclosed in the evidence to determine whether that conclusion was objectively
reasonable.
67
Ms. Furber did testify that she “needed a more detailed account of what happened” and that
she “needed a complete investigation because it’s a fatality”. I am satisfied that this is why she
arranged to obtain a statement from Mr. Porter. This can give rise to a reasonable inference that one
of the purposes for taking the statement was so that when, and if, Ms Furber got to the point of
retaining counsel to deal with the anticipated litigation, counsel could use the statement in preparing
the defence.
68
However, there are other reasonable inferences which can be drawn from the evidence. Ms.
Furber testified that she needed the statement from Mr. Porter so that she could “do her job” and so
that she could determine whether Security National should pay out claims. These are investigative
purposes which would also be aided by having “a more detailed account” and a “complete
investigation”. As a result, a reasonable inference can be drawn that one of the purposes for
obtaining the statement from Mr. Porter was to determine, through investigation, whether any
claims arising from the Accident should be paid out or whether the results of the investigation were
such that counsel should be retained.

48

At paragraph 27
At paragraph 37
50
At paragraphs 52 – 54
51
At paragraphs 66 – 71
49
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69
I conclude that it is simply not possible to distinguish the facts before me from the
circumstances described in Moseley [v. Spray Lakes Sawmills (1980) Ltd., 1996 ABCA 141] where the
Court of Appeal concluded that the facts supported the existence of an investigative purpose to
determine whether there was any potential liability exposure. Therefore in Moseley, while litigation
may have been one purpose for the work of the insurance adjuster, it was not the dominant purpose.
70
The only material distinguishing feature between Moseley and the present case is that there
was no evidence in Moseley that the insurer had been contacted by a potential claimant whereas in
the present case there is evidence that a family member of the deceased had contacted Security
National. However, both cases involved serious motor vehicle collisions and in both cases there was a
reasonable expectation of litigation. I conclude that the contact by the family member in the present
case addresses the issue of whether there is a reasonable likelihood of litigation but, simply does not
address the issue of the “dominant purpose” of Mr. Porter’s statement.
71
As a result, I conclude that one of the purposes for obtaining a written statement from Mr.
Porter was to prepare for litigation. However, Security National has not proven, on a balance of
probabilities, that this was the “dominant purpose” for taking the statement.

A detailed discussion of litigation privilege as it applies to adjuster statements is beyond the
scope of this paper. Suffice it to say that the Court’s decision in Security National is of doubtful
authority, with respect. The fact that the insurer in this case had received notice of the claim from
Green’s sister and that fatality cases that did not result in litigation were “very rare” distinguishes this
case significantly from the facts that were before the Alberta Court of Appeal in the Mosely case. Unlike
the situation in Mosely, the adjuster was not investigating whether or not there was a “possibility” that
a claim may have to be litigated. It was more than a probability. That claim was already announced and
on the table. What other purpose could the insurer have had for seeking a statement from its insured
other than for the claim that had been reported by Green’s sister? In our view, Porter’s statement
should have been seen as privileged so as to justify an exemption to the Production Order.
The Court rejected Security National’s argument that to allow police to access an adjuster’s
statement would impose a chill on the insurance industry 52. This was effectively overruled by the Court
of Queen’s Bench and the Court of Appeal at Porter’s criminal trial. The Courts held that this would
create an unacceptable risk of false statements being given by insureds to their adjusters if they think
that police can ultimately obtain a copy of their statements and that this would work to defeat the goal
of insurance law to ensure compensation for accident victims 53.
Fortunately, the decision in Security National is not the final word on the subject. It did not
address the concept of statutory compulsion behind Porter’s adjuster statement, referring to it only to
assess the issue of privilege. It did not consider that the statement was statutorily compelled, nor did it
apply the Fitzpatrick test in determining whether its admission would violate Porter’s rights against selfincrimination under Section 7 of the Charter.
The Court referred to the letter from Porter to the effect that he gave his adjuster statement
under the statutory compulsion of the Insurance Act, but held that it did not assist him or the insurer in
this case. His Honour held that this did not establish that the statement was for the dominant purpose
of litigation because only some of the Statutory Conditions related to preparing for litigation and others
did not. Thus, Porter’s letter only established that one of the purposes behind the statement was
52
53

at paragraphs 73 – 75
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litigation, not that it was the dominant one 54. With respect, the finding that not all of the Statutory
Conditions relate to potential litigation is beside the point. The Conditions requiring the insured to
provide the insurer with a statement and to cooperate cannot be ignored.
Section 556 of the Insurance Act 55 mandates that certain Statutory Conditions must be included
in every automobile owner’s policy, including:
1. Condition 3(1)(a) which requires an insured to give the insurer prompt notice of an accident,
with particulars;
2. Condition 3(1)(b) which requires the insured to verify by statutory declaration that the claim
arose out of the use of an automobile; and
3. Condition 3(3) which requires the insured to cooperate with the insurer, including by way of
securing information and evidence.
With respect, the Court appears to have overlooked that by the time Porter gave his adjuster
statement, he had already been arrested and criminally charged regarding the accident. What
conclusion could be reached other than that he only provided his statement pursuant to his obligation
as mandated by statute at that point in time, just as he had provided his statutorily mandated TSA
statement back on the date of his arrest?
The insurer did not appeal this ruling and the police obtained a copy of Porter’s statement to his
adjuster. At his subsequent criminal trial, the Crown sought to rely on it.
C. The Trial and Appeal: R. v. Porter56
As noted above, the Crown relied on two types of evidence at Porter’s trial. First, there was the
evidence obtained pursuant to the search warrant that had been granted on the basis of information
coming from Porter’s TSA statement. Second, there was Porter’s statement to the adjuster.
The trial judge ruled that the adjuster statement was inadmissible, finding that it was a
statutorily compelled statement obtained by police in breach of Porter’s Section 7 Charter rights against
self-incrimination. In analyzing the issues, the Court dealt exclusively with the issue of the Section 7
Charter right against self-incrimination. Privilege was not analyzed at all, and turned out not to be
necessary in light of the Court’s decision with respect to the self-incrimination issues.
Madam Justice Shelley held that an insured’s statement to his/her insurer is a statutorilycompelled statement, rejecting the Crown’s argument that it was only required by the contractual
provisions of the policy 57. While there was a contractual relationship between Porter and his insurer it
was not a voluntary statement because the contractual terms obligating him to cooperate and provide a
statement were mandated by regulation. Drivers are legally obligated to acquire auto insurance 58. All
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auto policies must be in a form approved by the superintendent of insurance 59 and must contain those
Statutory Conditions 60.
Her Ladyship applied the four-part test regarding statutorily compelled statements that had
been enunciated by the Supreme Court in R. v. Fitzpatrick 61. She held as follows 62:
1. A sufficient adversarial relationship existed at the time the adjuster statement was given.
Although Porter was not in an adversarial relationship with his insurer, he was in an
adversarial relationship with the state, which had charged him 63.
2. The necessary element of coercion was found to exist. The Statutory Conditions under the
policy were obligatory and Porter was told that if he did not provide his statement he would
be denied coverage.
3. There was the required risk of false confessions 64:
112
There is a risk of unreliable confessions as a result of this statutory compulsion.
Every driver knows that liability for any driving infractions resulting in injury will likely
increase insurance premiums. If the insurer is at liberty to pass any information along to
the police, that fact may also be a strong incentive to provide a false statement. Clearly,
the Applicant was concerned about the possibility that the statement might be released.
He had his lawyer review it prior to its release to TD.

4. The Court found a risk of abuse of power by the state which would work contrary to the goal
of insurance legislation to facilitate insurance settlements for accident victims 65:
113
There is a risk of abuse of power by the state as a result of the statutory
compulsion. The insured is required to: give notice, with all available particulars, of any
accident; verify by statutory declaration that the claim arose out of the use or operation
of the automobile and that the person operating or responsible for the operation of the
automobile at the time of the accident is a person insured under the contract; produce
the vehicle for inspection prior to undertaking certain repairs; aid in securing
information and evidence and the attendance of any witness; and co-operate with the
insurer in the defence of any action or proceeding or in the prosecution of any appeal.
These requirements facilitate the process of determining liability and providing for
insurance payments to victims. Permitting the use of insurance statements within
criminal proceedings would enable the state to use the required statements to
circumvent s. 7 protections. Alternatively, it would encourage non-reporting, which
would defeat the purpose of facilitating insurance settlements for victims.

As alluded to above, in applying the Grant factors the trial judge held that the evidence from
both the results of the warrant searches and the adjuster statement should be excluded 66. In particular,
59
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society’s interest in traffic safety and fair compensation for those injured in motor vehicle accidents was
held to be at least as important as the adjudication of the criminal case on its merits 67:
143
As for the societal interest in adjudication on the merits, exclusion would adversely
affect the prosecution, and the consequence of the alleged crime was serious. Society has a
very significant interest in the prosecution of drivers who cause serious personal injury or
death and who fail to remain at the scene of an accident.
144 At the same time, society’s interest in traffic safety and in seeing injured victims and
their families compensated through compulsory motor vehicle insurance and compelled
reporting is arguably at least as significant as the prosecution of the offending drivers.

The Court of Appeal agreed 68:
1. It found that the adjuster statement was given in the context of an adversarial relationship
between the insured and the state. Although there was no adversarial relationship between
the insured and the insurer, the existing criminal investigation created one 69.
2. Coercion was properly found by the trial judge 70. Porter only gave the statement under the
legislated insurance policy conditions. Whether or not to exercise the choice to drive is not a
choice because it “is often a necessity of modern life and therefore not freely undertaken in
the same way” as filing fishing quota reports after choosing to engage in commercial fishing,
as was the case in Fitzpatrick 71.
3. There was a prospect of unreliable confessions in that “drivers who find themselves
reporting a serious accident to their insurer may feel a strong incentive to produce a false
statement, particularly if the information given may be passed onto the police” 72.
4. The Court also found that an abuse of power had been established 73:
37
Abuse of power: As found by the trial judge, there is a risk of abuse of power by
the state from the statutory compulsion. The insured is required to provide notice, with
all available particulars, of any accident; verify by statutory declaration that the claim
arose out of the use of the automobile and that the person operating the automobile at
the time is insured under the contract; produce the vehicle for inspection prior to
undertaking certain repairs; aid in securing information and evidence; and co-operate
with the insurer in the defence of any action or proceeding. We agree with the trial
judge that these requirements “facilitate the process of determining liability and
providing for insurance payments to victims”. To permit the information so obtained to
be used in criminal proceedings would permit the state to avoid the protection of s 7
and accomplish, through the insurance statements, what White prohibits the state from
doing with TSA statements. Moreover, as was noted in White, statements by a driver,
occurring shortly after an accident, are the type of communication that the principle of
self-incrimination is designed to protect: White at para 66.
67
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D. What This Means for Insurers
Insurers will want to maximize the possibility that statements provided to their adjusters will not
be readily accessible by police. They want the insureds to feel free to candidly advise as to the
circumstances involved in the accident and to prevent this information from ultimately falling into the
hands of claimants, through the police. Insurers want to avoid assisting police to obtain convictions
against their insureds, which can only serve to work against their interests in the defence of the civil
case. Also, we submit that pursuant to the duty of good faith insurers owe it to insureds not to
compromise their criminal or traffic defences to the extent that same can be avoided.
We make the following suggestions:
1. If served with a Production Order for material on your file or your adjuster’s file, seek legal
advice before simply turning it over to police. If it turns out that you have the grounds to
seek an exemption that can be considered. Also, bringing a lawyer into the case early
increases the odds of the statement being held to be privileged.
2. If seeking the statement for potential litigation, the claims examiner/adjuster should
document that he/she considers this to be the dominant purpose for obtaining the
statement, listing the factors that back up his/her reasoning, such as the fact that the
insurer has received a demand notice from the claimant or his/her counsel, or even that the
litigation has commenced.
3. Advise the insured that he/she is obligated to give a statement under the policy, as
mandated by statute and that refusal may lead to a denial of coverage and document that.
This will tend to provide evidence that the statement was only provided under statutory
compulsion and also the coercion factor in analyzing the insured’s self-incrimination rights.
4. In compiling evidence to seek an exemption to a Production Order and/or admissibility at
trial:

2.
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(a)

Both the instructing claims examiner and the adjuster should depose Affidavits
(or give viva voce evidence). In the Security National case, the Court held it
against the insurer that it had not provided an Affidavit from the adjuster.

(b)

If the dominant purpose behind the statement was litigation, depose/testify to
that expressly. The claims examiner/adjuster should also depose/testify to the
reasons as to why that is the case. Avoid general and non-descriptive
statements like “I only wanted to do my job” or “I wanted to find out if we had
any exposure” or “I wanted to find out the insured’s version of events”, without
more. The Court will recognize a privilege only if it is satisfied that the dominant
purpose behind the examiner’s/adjuster’s “doing his/her job” or in “finding out
whether or not the insurer has any exposure” or “determining the insured’s
version of events” was to gather evidence in the face of impending or existing
legislation.

We note that the principles relating to statutorily compelled statements as set out in
Porter will not apply to statements or evidence of witnesses other than the insured.
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While the insured is statutorily compelled to provide evidence, independent witnesses
and experts are not. The insurer’s ability to maintain confidentiality over non-insured
statements must be justified on the basis of privilege.
IV.
ACCESSING AND USING EVIDENCE FROM ONE PROCEEDING IN ANOTHER PROCEEDING
(CIVIL OR CRIMINAL)
A. Introduction
The issues in any proceeding (civil or criminal) may also be the subject of litigation in other
proceedings (civil or criminal). The defendant insured may be an accused in criminal or highway traffic
proceedings relating to the accident. The plaintiff may have made claims for similar injuries in litigation
dealing with other accidents. Also a witness may have given evidence under oath court or in oral
Questioning in other proceedings. This evidence may be valuable, in terms of providing information and
also as ammunition against opposing witnesses or litigants.
B. Pre-Trial Document Production And Oral Discovery (Civil Or Criminal)
Civil litigants are obliged to disclose the existence and produce copies of any documentation
within their power or possession that is relevant and material to the litigation at hand. They are
similarly obliged to answer questions at oral Questioning that are relevant to the issues. Often, this
obliges parties to disclose sensitive or confidential information that, if made public, could harm or
embarrass them. Because civil litigants are compelled to produce documents and answer relevant
questions in pre-trial procedures, Canadian courts have limited the extent to which that evidence can be
used for purposes outside of the litigation in which it arose. Similarly, Crown prosecutors are obliged to
provide accuseds in criminal or quasi-criminal cases with disclosure of all the evidence relating to the
case that the Crown has in its possession. Again, the courts have limited how the contents of the Crown
Disclosure package can be accessed or employed in other litigation.
The courts have recognized the existence of an implied undertaking on litigation (civil and
criminal) to the affect that civil document production and oral discovery, as well as the Crown Disclosure
Package, will not be used for any purpose outside of the litigation giving rise to it without leave of the
other party or the Court.
This undertaking was initially recognized in the context of civil litigation 74. For civil cases this
rule has now been codified in the Alberta Rules of Court. Rule 5.33 provides as follows:
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Confidentiality and use of information
5.33(1) The information and records described in subrule (2) must be treated as
confidential and may only be used by the recipient of the information or record for the
purpose of carrying on the action in which the information or record was provided or
disclosed unless
(a)

the Court otherwise orders,

(b)

the parties otherwise agree, or

(c)

otherwise required or permitted by law.

(2) For the purposes of subrule (1) the information and records are:
(a) information provided or disclosed by one party to another in an affidavit
served under this Division;
(b) information provided or disclosed by one party to another in a record
referred to in an affidavit served under this Division;
(c) information recorded in a transcript of questioning made or in answers to
written questions given under this Division.

See also rule 30.4 of Ontario’s Rules of Civil Procedure, in somewhat different terms. Unlike Alberta’s
provisions, the Ontario Rule sets out specific principles as to when the undertaking can be modified or
waived. Although there was conflicting authority for some time, it has now been settled that the
implied undertaking also applies to criminal litigation 75.
The courts have the inherent power to exempt document production or Questioning from the
undertaking on application 76, including after the fact 77. The onus is on the party seeking exemption to
establish “exceptional circumstances” 78. The Court will consider numerous factors in an application to
waive the undertaking including statutory exemptions (such as child welfare legislation) 79, public safety
concerns 80, where the lawsuits are connected (such as where they involve the same or similar parties in
the same or similar issues) 81, or where the party seeking the exemption could have obtained the
information by other means 82. The Court may weigh very heavily against exempting evidence from the
undertaking where it might impair a litigant’s right to remain silent in related criminal proceedings 83.
75
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Also, the Court may consider include the importance of maintaining the integrity of the pre-trial process
and whether the information could have been obtained by other sources 84.
Evidence from document production or Questioning may also be used to test the credibility of a
witness who testifies to the contrary in a subsequent proceeding 85. In short, the Court may waive the
undertaking to allow a witnesses evidence to be impugned by contradictory evidence from previous
proceedings where the applying party can “demonstrate through cogent and persuasive reasons” that
the undertaking should be waived because the public interest in seeing justice done and the particular
case outweighs the privacy interest of the litigants involved in the other litigation and the integrity of
the discovery process 86 or where there has been wrongdoing 87. It may be waived to allow a party to
make a complaint to the Law Society 88.
In particular, where the plaintiff is claiming for the same damages or losses that were the
subject of prior or subsequent litigation, the Court may waive the implied undertaking with respect to
that other litigation without having to prove that the plaintiff gave contradictory evidence. This
exemption or waiver can even apply to medical reports from the previous proceeding. In Johma v.
McAllister89 the Court allowed the defence in the first motor vehicle accident to access document
production and Questioning transcripts from the action relating to the second accident, where the
defence pleaded that the plaintiff’s injuries were caused by the second accident. In Orlecki v. Challenge
Insurance Group Inc. 90, the plaintiff was claiming for compensation under an employment agreement
where the defendant employer denied the existence of the agreement but, in a separate related action
involving the same parties the employer admitted at Questioning that the agreement existed and
accurately reflected the agreement of the parties. In Wright v. Thomas91 the defendants sought
production of medical reports in the prior action to show that the plaintiff had the habit of making
subjective complaints that were not supported by objective findings. The Court waived the implied
undertaking with respect to reports dealing with the same injuries as were involved in the second
action. In Joubarne v. Sandes92 the plaintiff sued for a 2005 motor vehicle accident, alleging physical
and psychological injury (depression and driving anxiety). In the wrongful dismissal action against her
former employer, the plaintiff had been seen by a psychiatrist. The Court waived the implied
undertaking in the wrongful dismissal suit with respect to the psychiatrist report and Questioning
transcripts, finding that the information in question was “likely relevant” to the current action. In Gill v.
Gill 93 the wife was suing her husband for an accident where she was a passenger in his vehicle. She had
previously sued the insurer (ICBC) for Part VII benefits. The Court waived the undertaking with respect
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to document production and Questioning transcripts in the insurance action. In a similar vein, see
Easton v. Chen 94 and Elworthy v. Tillit 95.
A civil litigant cannot disclose civil document production or Questioning transcripts to the police
with respect to a related criminal or traffic investigation or proceeding. There is no automatic exclusion
in the implied undertaking rule with respect to disclosure to law enforcement authorities 96. This was
conclusively established by the Supreme Court in Doucette (Litigation Guardian of) v. Wee Watch Day
Care Systems Inc. 97. The Court held that the public interest in investigating possible crimes is not in
every case sufficient to relieve against the undertaking but it may be sufficient in some cases, and this
will be a question of fact in each case 98. Although a plaintiff’s counsel is often sorely tempted to disclose
information of the defendant’s wrongdoing to police, to do so without leave of the Court or the
defendant in question is a breach of the undertaking.
In R. v. Nedelcu 99 the Supreme Court of Canada held it permissible for the Crown to crossexamine the accused Nedelcu on contradictory testimony he had given in his previous civil Questioning.
The plaintiff’s counsel had provided the police or Crown with the transcript. There was nothing said in
the case about whether the plaintiff’s counsel had obtained Court approval to disclose it and it was clear
that Nedelcu had not consented to it. The Ontario Court of Appeal and Supreme Court of Canada did
not pass on the implied undertaking in any depth. These Courts held that the Doucette case had not
passed on the application of the Charter and the implied undertaking was not argued in Nedelcu. These
Courts certainly did not purport to condone the conduct of the plaintiff’s counsel.
That said, in the Doucette case the Court held that police are able to employ their powers to
obtain a search warrant or a production order to access document production or Questioning transcripts
in a related civil case 100. The court observed that strangers to the civil litigation (which includes the
police and the Crown) are not bound by the implied undertaking relating to it 101. The Court also held
that the Crown may be able to access document production and Questioning transcripts from the civil
action by serving a witness with a subpoena duces tecum, which compels the witness to come to court
bringing his or her entire documentary record, all subject to Charter Rights and other considerations 102.
The Court cited R. v. Serendip Physiotherapy Clinic 103 where police were investigating a physiotherapy
clinic for defrauding insurers by exaggerating or falsifying invoices. The police obtained a search warrant
of the clinic’s records without terms imposed to protect the privacy of patients. The applications judge
was held to have erred in quashing the search warrant. The Ontario Court of Appeal held that the
justice of the peace granting the warrant can make conditions to protect the privacy but the failure to
do so does not affect the jurisdiction of the JP to grant the warrant in the first place 104.
94
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Of course, there may be other grounds to oppose police accessing document production or
Questioning transcripts by way of a warrant or production orders. One cannot rely on privilege for such
an objection, as it does not exist with respect to such evidence. However, production could be opposed
on the basis that the documentation sought after was a statutorily compelled statement 105. Also, one
may oppose producing documentation in the fact of a warrant or production order where the
information sought is testimony of a witness in a prior proceeding that is incriminating in the sense of
proving commission of an offence by the witness 106 (discussed in more detail below).
As an aside, civil litigants who want to make trouble for their opponents in criminal court must
take care not to engage in the tort of malicious prosecution, which gives rise to a civil cause of action.
In Arsenovski v. Bodin 107 an ICBC adjuster and Special Investigations Unit investigator (who is a peace
officer in BC) caused the Crown to initiate a charge against the insured which the Crown later stayed.
The adjuster and SIU investigator were later found liable for malicious prosecution. They are found to
have had no reasonable and probable cause for believing that the offence reported to the police had
taken place. They were found to have submitted inflated and biased reports to the prosecutor to
mislead the Crown into charging, and to have had ill will towards the claimant’s lawyer with respect to
another case. The Court awarded the insured $30,000.00 in compensatory general damages, $7,225.34
in special damages and $350,000.00 in punitive damages.
By definition, the implied undertaking does not cover evidence that a litigant generates for
himself/herself, such as resulting from one’s own investigation 108. The undertaking continues to exist
and apply even after the litigation in question ends 109. It does not apply to evidence that is admitted
into evidence in court or otherwise put into the public domain 110.
Accordingly, if the insurer or defence counsel have information from the document production
or Questioning with respect to a previous claim that a claimant has suffered prior injuries of a similar
type it or is otherwise relevant to the subsequent claim, they cannot rely upon that information, or
disclose it to the insurer or defence counsel in the subsequent claim without the plaintiff’s permission or
leave of the Court. However, the insurer is not precluded from relying upon or disclosing the fruits of its
own investigation in the prior claim.
Many remedies can be sought for breach of the implied undertaking, including stay or dismissal
of proceedings, striking a Statement of Defence or contempt proceedings 111.
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C. Use Of A Witness’s Testimony From Previous Proceedings
Statements by way of testimony in one proceeding may be relevant in another. They may be
useful as evidence in the subsequent proceeding or simply to challenge a witness’ credibility in the
subsequent proceeding. We are speaking here of testimony (which by definition enjoys no privilege), as
opposed to formal statements from prior actions.
At common law, witnesses had the right to refuse to answer to a question in testimony (even at
trial) on the grounds that the answer would incriminate them. To be clear, this meant that the witness
had the right to remain silent and provide no answer at all. In Canada that right has been statutorily
replaced whereby the witness cannot refuse to answer but there are limits to the use to which his/her
testimony be used against him/her in subsequent proceedings 112. The basic principle is that a witness
cannot refuse to testify simply because the answer may incriminate them criminally or civilly but
incriminating testimony cannot be used in other proceedings with the exception of prosecutions for
perjury or to allow the witness to give contradictory evidence in different proceedings scot-free. This is
to be contrasted with the law in other jurisdictions, such as in the United States where a witness can
refuse to answer completely under the Fifth Amendment 113.
In 1893, the first version of what is now section 5 of the Canada Evidence Act 114 was
promulgated with respect to testimony given in criminal proceedings. It provides as follows:
5 (1) No witness shall be excused from answering any question on the ground that the answer to
the question may tend to criminate him, or may tend to establish his liability to a civil proceeding
at the instance of the Crown or of any person.
(2) Where with respect to any question a witness objects to answer on the ground that his
answer may tend to criminate him, or may tend to establish his liability to a civil proceeding at
the instance of the Crown or of any person, and if but for this Act, or the Act of any provincial
legislature, the witness would therefore have been excused from answering the question, then
although the witness is by reason of this Act or the provincial Act compelled to answer, the
answer so given shall not be used or admissible in evidence against him in any criminal trial or
other criminal proceeding against him thereafter taking place, other than a prosecution for
perjury in the giving of that evidence or for the giving of contradictory evidence.

Note that it also applies to use of the evidence to incriminate the witness in either civil or criminal
proceedings. Parallel legislation with respect to evidence given in a civil proceeding has been
promulgated by provinces, including Alberta in section 6 of the Alberta Evidence Act 115 which provides as
follows:
6(1) A witness shall not be excused from answering any question on the ground that the answer
may tend to incriminate the witness or may tend to establish the witness’s liability to
prosecution under an Act of the Legislature.
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(2) A witness who testifies in any proceedings has the right not to have any incriminating
evidence so given used to incriminate that witness in any other proceedings, except in a
prosecution for perjury or for the giving of contradictory evidence.

Finally, similar provisions have been promulgated in section 13 of the Charter:
13. A witness who testifies in any proceedings has the right not to have any incriminating
evidence so given used to incriminate that witness in any other proceedings, except in a
prosecution for perjury or for the giving of contradictory evidence.

These different provisions operate coextensively 116. There are some slight differences as to how
they apply. The major difference has to do with invocation. Protection of section 5 of the Canada
Evidence Act for witnesses testifying in criminal proceedings must be expressly asked for by the witness
while on the stand117. It is no excuse that the witness was unaware of his/her rights under section 5 118.
The criminal trial judge’s duty when section 5 is invoked by a witness is to satisfy himself/herself that the
question is one covered by section 5 (i.e. is one that the witness could have refused to answer at
common law) 119. On the other hand, section 13 of the Charter applies automatically, without the
witness having to ask for it and without the witness being aware of it 120. Section 6 of the Alberta
Evidence Act probably does not require express invocation because, like section 13 of the Charter but
unlike section 5 of the Canada Evidence Act, it does not expressly require the witness to object to a
question on the witness stand on this basis. It merely indicates that the witness “has the right not to
have incriminating evidence so given used to incriminate that witness in any other proceedings”.
There are many similarities among the three pieces of legislation. Under the Evidence Act and
the Charter the focus is on whether the protection is available at the second proceeding when a litigant
seeks to employ the prior testimony against the witness. It is at that point where the Court must
determine if the testimony is “incriminating” or falls within the exceptions to the protection of the
statutes 121.
The Courts have held that these statute sections are based on a quid pro quo, whereby the
witness compelled to give evidence in court exposing himself/herself to self-incrimination is offered
protection against subsequent use of that evidence against him/her in exchange for his/her full and
frank testimony. It was expressed as follows in R. v. Noël 122:
21
Section 13 reflects a long-standing form of statutory protection against compulsory selfincrimination in Canadian law, and is best understood by reference to s. 5 of the Canada
Evidence Act. Like the statutory protection, the constitutional one represents what Fish J.A.
called a quid pro quo: when a witness who is compelled to give evidence in a court proceeding is
exposed to the risk of self-incrimination, the state offers protection against the subsequent use
of that evidence against the witness in exchange for his or her full and frank testimony. If the
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evidence proffered is less than full and frank, the witness is subject to prosecution for perjury or
for the related offence of giving contradictory testimony. . . .
22
Under the regime of the Canada Evidence Act, and now also under the Charter, a different
bargain is struck. When a witness provides evidence in any proceeding, whether voluntarily or
under legal compulsion, he or she cannot refuse to answer a question that may tend to
incriminate the witness, but is offered protection against the subsequent use of that evidence.
The question before us is the extent of that protection. To answer that question, it is important
to remember its root in the quid pro quo. The witness, now accused, gave something in exchange
for the protection. This is what makes a statement given in a judicial proceeding different from a
statement to a person in authority, which is governed by rules of admissibility that are relevant
to the special concerns related to that type of statement, and also different from all other out-ofcourt declarations and admissions.
...
25
I should also add that neither under s. 5 of the Canada Evidence Act nor under the Charter
is there any reason, in my view, to draw a distinction between evidence given under compulsion
and evidence given voluntarily, even when the evidence is voluntarily given by an accused who
waives his non-compellability and testifies in his own trial. This is made clear by the language of
s. 5, and by the rationale behind both provisions. When the witness is on the stand, whether
under subpoena or not, the witness is required to answer all relevant questions put to him. He
may only object to answering any question that may incriminate him and seek protection. The
bargain is engaged when the jeopardy arises. The protection is given in exchange for the answer.
It then becomes apparent that in keeping with the quid pro quo which lies at the heart of s. 13,
the state should not be permitted to introduce as part of its case an incriminating statement
made by the accused in another proceeding, even if that “other proceeding” was his previous
trial for the same offence (see Dubois, supra [[1985] 2 S.C.R. 350]); nor should the state be
permitted to introduce, in cross-examination, for the purpose of “incriminating” the accused, an
innocuous statement that the accused made while a witness in another proceeding (see
Mannion, supra).
...
59
In this light, the prohibition against any reference to prior incriminating evidence also
reflects a more fundamental principle, which is at the heart of s. 13. That principle is the tradeoff between the right of the state to compel, under the threat of legal sanctions, the evidence of
each and every one of us, under oath, in public, in a court of law, and the need for the state to
prove its case without the compelled self-incriminating evidence of the accused. That trade-off,
reflected in s. 13 of the Charter, is a critical feature of the administration of justice that courts are
required to protect and uphold. Only in the exceptional circumstance reflected in a case like
Kuldip, supra, should courts be satisfied that there is no repudiation or betrayal of the conditions
under which the witness, now accused, chose to give the potentially damaging evidence rather
than face the alternative sanction of a finding of contempt of court. This is not based on any
distrust of juries. It is based on the apparent absurdity of asking juries to disregard a confession
under oath, and on the unfairness of allowing them to give effect to it.

This quid pro quo has been recognized ever since 123. Note that the quid is the witness providing “full
and frank truth” in the first proceeding 124.
The statutes apply to testimony whether or not it was voluntarily given. It applies regardless of
whether the witness was testifying under subpoena or voluntarily, such as in the case of an accused
123
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(who has the right to remain silent and must choose to voluntarily testify in his/her criminal
proceedings) 125.
There are two major limitations with respect to the testimonial protection:
1. It only applies to “incriminating” testimony; and
2. It is subject to exceptions:
(a)

for perjury prosecutions; and

(b)

for the giving of contradictory evidence.

It is critical to note that the statutory protection only protects a witness with respect to
testimony that was “incriminating” to the witness at the time it was given 126. “Incriminating” means
evidence which could be used by the Crown (in a criminal case) or the plaintiff (in civil cases) as an
element which the Crown or plaintiff must prove 127. Put another way, incriminating evidence means
“something ‘from which a trier of fact may infer than an accused is guilty of the offence charged’” 128.
Again, the time to determine whether or not the evidence in question is “incriminating” is at the
subsequent proceeding where a litigant wishes to tender testimony from the prior proceeding 129.
The exception to the testamentary protection “for the giving of contradictory evidence” is an
important one. The statutes were not intended to allow a dishonest witness to have the ability to testify
to different versions of the facts at different proceedings, as it suits the witness. The Supreme Court
Canada put it as follows in R. v. Henry 130:
It seems a long stretch from the important purpose served by a right designed to protect against
compelled self-incrimination to the proposition advanced by the appellants in the present case,
namely that an accused can volunteer one story at his or her first trial, have it rejected by the
jury, then after obtaining a retrial on an unrelated ground of appeal volunteer a different and
contradictory story to a jury differently constituted in the hope of a better result because the
second jury is kept in the dark about the inconsistencies.
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See also R. v. Nedelcu 131:
39
That brings me to the last of my colleague’s concerns — that in construing s. 13 as I have,
the objective of the quid pro quo, which is to encourage full and frank testimony, will be
undermined.
40 With respect, I do not agree. Full and frank testimony presupposes a witness who wants to
tell the truth but is afraid to do so lest the evidence be used to incriminate him at a subsequent
proceeding. It does not presuppose a witness who is bent on giving false testimony.
41
Be that as it may, on my construction of s. 13, neither the truthful witness nor the perjurer
need be concerned that any incriminating evidence given by them at a prior proceeding will be
used against them, for any purpose, at a subsequent proceeding (the perjurer need only fear a
prosecution for perjury or for giving contradictory evidence). Thus, the witness who sincerely
wants to tell the truth — that is, make full and frank disclosure — need not fear any
repercussions. He or she will gain the full protection of s. 13, and the bargain contemplated by s.
13 will have been fulfilled.
[emphasis added]

The exception applies to preclude the use of the prior testimony only for the purpose of
impeaching credibility of the witness. That is, the prior testimony cannot be put in for proof of its truth
to “incriminate” the witness, but only to test his/her credibility 132.
The case of R. v. Nedelcu 133 is a good illustration of these principles. Nedelcu was the driver of a
motorcycle involved in a single vehicle accident where his passenger was seriously injured. He was both
charged with criminal offences and sued for damages. At civil Questioning, he claimed not to have a
recollection of the accident. He testified that he had a memory gap from before the accident until he
“woke up in the hospital”. However, in his subsequent criminal trial, he testified to having a detailed
memory of the accident and provided those details. The Supreme Court held that his Questioning
evidence was not protected by section 13 of the Charter because it was not “incriminating” 134. His civil
evidence that he could not remember the accident could not, in and of itself, have been used by the
Crown to prove that he was guilty of anything.
We emphasize that this could have occurred the other way around. That is, the same result
would have followed if Nedelcu had testified first in his criminal trial to having no recollection and then
testifying in the civil action to a total recollection of events.
The distinction between using the prior testimony to test credibility (which is permissible) and
using the evidence to directly incriminate the witness (not permissible) is a fine line that can be difficult
to draw, especially by a jury. In R. v. Noël 135 the accused and his brother were charged separately with
the murder of a boy. Noël testified as a witness in his brother’s criminal proceedings (at preliminary
inquiry and trial). In those proceedings, he admitted that he was an accomplice with his brother in the
murder and expressly invoked section 5 of the Canada Evidence Act. In his own trial for murder, he
131
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testified that he had not been involved in the murder, but had only helped his brother move the body to
where it was ultimately discovered because his brother had threatened him. The Crown was allowed to
cross-examine him from his evidence given in his brother’s criminal proceedings. In response, Noël
claimed that he had lied in his brother’s criminal proceedings. The Supreme Court held that allowing
Noël to be cross-examined from his prior evidence impermissible 136. The prosecutor had gone beyond
merely testing Noël’s credibility:
Had the sole intent of the Crown been to discredit the appellant, it would have been sufficient to
simply highlight these contradictions and repudiations. However, the Crown went further and, at
various points in the cross-examination, attempted to get the appellant to adopt the
incriminating portions of his prior testimony. . .

The Court held that it was too much to expect that a jury could distinguish between using the prior
testimony to incriminate Noël (which is not allowed) and using it only to test his credibility. It was held
that to allow a witness to be cross-examined on his prior testimony, even for the ostensible purpose of
testing his credibility, the Court must be “satisfied that there is no realistic danger that his prior
testimony could be used to incriminate him” 137. In a subsequent case of R. v. Nedelcu 138, the majority of
the Supreme Court accepted that “it may be difficult for triers of fact to work with that distinction” 139.
The mere possibility that the Crown might take steps to use the evidence to incriminate the witness in a
later portion of the trial is insufficient to attract the protection of section 13 of the Charter 140 until that
point in time arrives.
It is important to note that questions going solely to the issue of a witness’ credibility cannot be
asked at Questioning 141. Accordingly, we submit that the exception to the statutory protection with
respect to the giving of contradictory evidence would not be applicable to allow the witnesses credibility
to be impugned with prior testimony at a Questioning.
Of course, that does not apply at trial where a witness may be asked questions solely relating to
his/her credibility so long as the Court is satisfied that there is no realistic danger that the prior
testimony will be used to “incriminate” the witness. Thus, objecting to a witness being cross-examined
at Questioning on the basis of a prior transcript may just be postponing the inevitable.
However, there are practical reasons why it may be a good idea to raise the objection. Such an
objection allows counsel to quiz his/her client about the prior testimony after the Questioning, but
before trial. The other side will not get to hear the witness’ explanation at Questioning and will have to
be worried that there may be a good one once trial rolls around.
From the questioner’s perspective, a witness at Questioning can nonetheless be set up for a fall
at trial. Relying on what the witness testified to in a previous proceeding, counsel can question as to the
facts without actually putting the prior testimony to the witness. At Questioning the witness can be
136
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trapped into giving the same evidence which the questioner knows can be contradicted decisively at
trial with the witness’ evidence in a prior proceeding.
V.

ACCESSING THE POLICE INVESTIGATION FILE

The police members involved directly in the investigation of a matter can be extremely valuable
sources of information. In traffic accident cases, their file may contain witness statements, reports by
specially trained police traffic accident analysts setting out their opinions on such matters as speed on
impact, in whose lane the accident took place, etc., (along with their measurements, photographs and
test results).
If approached diplomatically, police may provide information, including their insights and
opinions, over and above what is set out in their formal documentation. On occasion, they will answer
questions over the telephone or even submit to an interview with respect to an accident. They often
have sympathy towards one side with respect to an accident and may be willing to provide information
to at least that party.
Most police services have a correspondence unit which processes written requests for
information. Parties involved in a motor vehicle accident or other incident can simply write to that unit,
forwarding the appropriate fee, to get copies of motor vehicle accident documents (including the police
Collision Report), photographs, measurements of the scene, etc. If a consent is enclosed from the
appropriate person, copies of that person’s witness statements and other information can be obtained
in this fashion. Where the police are prepared to consent to disclose their third party records about a
litigant if that litigant consents, the Court can direct that litigant to consent by application in a civil
proceeding 142.
More formal requests can be made to obtain police documents. Applications can be made
under the relevant freedom of information or protection of privacy legislation 143: However, responses
to freedom of information requests often are replete with redactions of information, reducing the value
of the response. An in-depth discussion of freedom of information and protection of privacy legislation
is beyond the scope of this paper
Additionally, applications can be made pursuant to Rule 5.13 to compel third parties to produce
relevant records. However, the reach of rule 5.13 may be limited with respect to police files.
In general, agents of both the provincial and federal Crown are not bound by provincial rules of
court unless the Crown is a party to the litigation 144. The Rules of Court will usually apply to provincial or
municipal police forces, as they are not agents of the Crown and are entities in their own right.
However, the provincial Rules do not apply to the RCMP while engaged in criminal
investigations, in which capacity they are acting as federal agents, immune from provincial legislation
142
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and regulations pursuant to the federal Interpretation Act 145. That said, the RCMP is subject to
provincial civil procedure rules where they are acting in a provincial capacity.
For provinces other than Quebec and Ontario, the RCMP are often acting as a provincial police
force pursuant to an agreement with the province provided for by provincial policing legislation 146. It
has been noted that “Crown immunity arises from the function being performed, not just the office held
by the person performing the function” 147. Where the RCMP investigation is pursuant to a provincial
statute, as opposed to under a federal statute (such as a criminal investigation of the Criminal Code or
federal drug legislation), the RCMP are considered a provincial police force in those provinces, agents of
the provincial Crown and bound by the Alberta Rules of Court. In Kavka v. Family Insurance Corp. 148 the
RCMP were investigating a house file (not as part of a criminal investigation). See also L’Heureux v.
Unum Life Insurance Co. of America 149 where the Court held that “ [s]imply stated, when acting
pursuant to federal legislation, or in matters such as its internal management, the RCMP are subject to
federal jurisdiction, but otherwise when acting under provincial legislation they are subject to provincial
jurisdiction”. In that case, the RCMP investigation was pursuant to an engagement by the chief medical
examiner under the provincial Fatality Enquiries Act 150. In Gougen v. Leger Estates 151 the Court ordered
disclosure of the RCMP file with respect to the RCMP investigation of a motor vehicle accident.
Police are also subject to provincial procedural rules where they are a party to the litigation in
question, pursuant to both Provincial and Federal Statutes 152. When police are called as witnesses at
trial, they can be compelled to bring their documents with them pursuant to a subpoena duces tecun 153.
How should police evidence obtained by way of a Charter breach be treated in the civil case?
The better view is that such evidence must be disclosed and produced, but there may be an argument
as to its admissibility to proceedings in that civil case, as decided by the Ontario Court of Appeal in
(P.D.) v. Wagg 154.
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For civil litigation, the general common law principle is that the fact that evidence has been
obtained illegally does not thereby render it inadmissible unless the illegality affects its probative value.
However, there are exceptions 155. Evidence obtained by breach of Charter rights may be excluded from
evidence by virtue of section 24(2) of the Charter which provides as follows:
Enforcement of guaranteed rights and freedoms
24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or
denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers
appropriate and just in the circumstances.
(2) Where, in proceedings under subsection (1), a court concludes that evidence was obtained in a
manner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence
shall be excluded if it is established that, having regard to all the circumstances, the admission of it in
the proceedings would bring the administration of justice into disrepute.

An in-depth analysis of the operation of section 24(2) is beyond the scope of this paper. However, there
are some key points that should be emphasized.
The courts have held that whether or not evidence obtained by way of a Charter breach is
admissible in a related civil proceeding is a decision for the civil court, which is not bound by the prior
decision of the criminal court. The law is unclear as to whether a civil judge who finds a Charter breach
is to apply the same analysis in determining whether or not to exclude the evidence as remedy as that
employed in criminal cases. Some earlier cases suggest that a different analysis is to be applied in the
civil case or, alternatively, the same analysis is to be applied with lesser force. That is, some suggest
that a less stringent analysis should be applied by the civil court, or that the “bar should be set higher”
to exclude evidence than would be the case in a criminal proceeding 156. However, some more recent
cases suggest that the same standards should be applied in civil court as in the criminal proceedings,
finding that prior cases to the contrary have been superseded by the Supreme Court of Canada decision
in R v. Grant 157 (which sets out at a tree-step analysis for considering the admissibility of evidence
arising from a Charter breach) 158.

evidence obtained by way of a Charter breach must be disclosed but not produced in a civil case is of doubtful
value after the Ontario Court of Appeal’s decision in Wagg.
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VI.

ACCESSING THE CROWN PROSECUTOR’S FILE

The accused in a criminal or quasi-criminal case is entitled to access the complete package of
evidence that the police or prosecuting Crown have 159, whether the evidence is inculpatory or
exculpatory, whether or not the Crown intends to rely on it or call it in evidence. Privacy issues may
apply to some portions of the Crown disclosure package (such as personal contact information of the
Complainant or other Crown witnesses) 160. No privacy rights attach to police notes or reports 161. Also,
privilege may apply to some documents in the hands of the Crown 162. This can include the identity of
confidential informants (although their evidence must be disclosed163). Other items which may be
privileged in the hands of the Crown include “outlines of unproven allegations; statements of
complainants or witnesses – at times concerning very personal matters; personal addresses and phone
numbers; photographs; medical reports; bank statements; search warrant information; surveillance
reports; communications intercepted by wiretap; scientific evidence including DNA information; criminal
records, etc.” 164.
The Crown has the discretion with respect to vetting the Crown disclosure package before
producing it to the defence only with respect to privilege, relevance, and the time and manner of
disclosure. The Crown’s decisions in this regard are reviewable by the court 165. The obligation of the
Crown prosecuting agency to produce its Crown disclosure package to the accused does not cover
documents in the hands of other agencies of the same government (federal or provincial) such as child
welfare authorities. However, the prosecuting Crown is required to make reasonable inquiries of other
Crown entities 166.
The police are also under a duty to produce the fruits of their investigation to the prosecuting
Crown167. Police can be held liable in civil court for failing to produce its material to the Crown, even if
due to negligence 168. There is no excuse for the Crown prosecutor to claim that the police did not turn it
over to the Crown 169.
The mere fact that a document is in the Crown’s possession gives rise to a presumption that the
document is relevant to the accused’s criminal case; otherwise it would not be there 170. The Crown
disclosure package almost always contains information relevant to the civil case 171.
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Civil litigants cannot get the Crown disclosure package directly from the Crown by applying
under Rule 5.13 for production of documents in the possession of a third party because the Crown is not
bound by that Rule 172. Proper procedure is to request production of the Crown disclosure package from
criminal defence counsel. 173 This information is not privileged in criminal defence counsel’s file 174.
However, criminal defence counsel is almost always precluded from disclosing the Crown disclosure
package because of trust conditions precluding that (now almost always imposed by Crown prosecutors)
and the implied undertaking.
The Crown can impose trust conditions on a disclosure package when providing it to criminal
defence counsel, subject to review of the court 175. Trust conditions bind both criminal defence counsel
and his/her client, the accused 176. However, the defence counsel or the accused must produce and
disclose the Crown disclosure package if the Crown waives the trust conditions 177. There is some
authority that precludes disclosure of the Crown disclosure package by criminal defence counsel even
where the same lawyer acts as criminal defence counsel and civil defence counsel for the
accused/defendant 178.
In addition, the implied undertaking not to produce pre-trial evidence outside of the litigation in
question applies to criminal litigation and the Crown disclosure package 179 . The applied undertaking
can be waived, just as is the case in civil proceedings 180 .
The accused is considered to have sufficient power and control over the Crown disclosure
package to require disclosure of its existence in the civil proceedings but the accused is not to produce
or provide access to the package unless the Crown has consented or the court has so ordered 181 . The
procedure for disclosure and production of the Crown disclosure package in civil cases has been set out
in P.(D).) v. Wagg by the Ontario Divisional Court 182 . The proper procedure is for the litigant who was
the accused in the criminal proceedings to disclose the evidence of the Crown disclosure package in
his/her Affidavit of Records and to describe its contents. That litigant can then object to producing a
copy of the Crown disclosure package without leave of the Crown or the court, based on the interests of
privacy, safety rights of third parties or public interest privilege. The factors that will be taken into
account by the court in determining whether or not to allow production of the Crown disclosure
package include the following:
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1. Whether or not there are any safety concerns for civilian witnesses;
2. Whether or not any statement or other evidence is “sensitive in any respect”, such as in
sexual offences; 183
3. Whether or not there is any evidence for which there is a need to protect the privacy of a
civilian witness 184;
4. Whether or not there is “a need to protect the integrity of the administration of justice in
the circumstances of this particular case” (for example, where the Crown disclosure package
may reveal sensitive information about police investigative techniques) 185.
The Wagg procedure has been followed ever since, including in Alberta 186. Indeed, where the Crown
waives the trust conditions, the accused as civil litigant must both disclose and produce the Crown
disclosure package to the opposing litigants – failure to do so can result in an award of costs against the
accused/defendant 187.
VII.

IMPACT OF A CRIMINAL OR TRAFFIC VERDICT ON THE RELATED CIVIL CASE

At common law, the British position was that evidence of a conviction is inadmissible in a civil
case (except where the conviction is an element of a civil claim). It is doubtful that this decision has
been adopted in Canadian common law 188.
Criminal convictions, where relevant are now admissible in evidence in a civil case, with respect
to the facts necessary to support the conviction by virtue of provincial legislation 189. These provisions
stipulate that the civil trier of fact may give such weight to the conviction as it considers appropriate.
This usually means that where the conviction is used the verdict becomes at least prima facie evidence
of the offence (which may or may not be all of the facts that the plaintiff must prove in a civil case). The
issue becomes how much weight the criminal conviction should be given – should it be conclusive on the
issue of guilt? The equivalent of Alberta’s legislation has been held to be of little assistance in
determining this question 190.
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With respect to verdicts from another civil proceeding, the doctrines res judicata and issue of
estoppel may apply and provide a bar to a single issue where applicable: 191
§187 No court may try any suit or issue in which the matter directly and substantially in issue has
been directly and substantially in issue in a former suit between the same parties, or between
parties under whom they claim litigating under the same title in a court competent to try such
subsequent suit, or the suit in which such issue has been subsequently raised and has been heard
and finally decided by such court. For the doctrine of res judicata to be applicable, there must be
two parties adverse in interest and a finding in the first case in favour of one party against the other.

The elements of issue estoppel are 192:
1. The same question has been decided;
2. A decision is final; and
3. The parties or their privies are the same (mutuality) 193.
However, issue estoppel and res judicata do not apply to criminal verdicts in relation to a civil
case. The only exception to this is where the finding of guilt or the defendant’s criminal record are
relevant facts, in of themselves, in a civil action. The parties in the criminal litigation (the state and the
accused) are not the same as the parties in the civil action 194. Even if the plaintiff was the complainant
in the criminal action, the he/she was not a party in the criminal case but only a Crown witness.
Civil courts are reluctant to allow a civil litigant to essentially re-litigate a final criminal verdict on
the basis that, in many cases, it would amount to an abuse of process.
The leading case is Toronto (City) v. C.U.P.E., Local 79 195. Oliver worked as a recreational
instructor for the City of Toronto. He was arrested, charged and convicted of sexually assaulting a young
boy under his responsibility. He exhausted his right to appeal regarding his conviction without success.
Oliver then grieved his dismissal. The employer Toronto produced the complainant’s testimony from
the criminal case and the notes of Oliver’s supervisor in the grievance arbitration. It did not call the
complainant to testify. Oliver testified and denied the sexual assault. The arbitrator held for Oliver,
finding that he had been wrongfully dismissed. It was held that the conviction was admissible pursuant
to the Ontario Evidence Act 196.
The employer applied for judicial review. The Ontario courts quashed the arbitration decision and
held at the arbitrator had erred in not giving full effect to the criminal conviction. The Court held that
civil courts have an inherent jurisdiction to prevent abuse of their process where the proceedings are
191
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“vexatious or oppressive” or “violate the fundamental principles of justice underlying the community’s
sense of fair play and decency” 197. In particular, “to preclude the litigation in circumstances with the
strict requirements of issue estoppel (typically the privity/mutuality requirements) are not met, but
allowing the litigation to proceed would nonetheless violate such principles as judicial economy,
consistency, finality and the integrity of the administration of justice”. The motive of the party seeking
to re-litigate the criminal decision and whether the re-litigation is attempted offensively or defensively
are irrelevant 198. The focus on applicability of the criminal conviction must concentrate on the integrity
of the judicial process: 199
51
Rather than focus on the motive or status of the parties, the doctrine of abuse of
process concentrates on the integrity of the adjudicative process. Three preliminary
observations are useful in that respect. First, there can be no assumption that relitigation
will yield a more accurate result than the original proceeding. Second, if the same result is
reached in the subsequent proceeding, the relitigation will prove to have been a waste of
judicial resources as well as an unnecessary expense for the parties and possibly an
additional hardship for some witnesses. Finally, if the result in the subsequent proceeding is
different from the conclusion reached in the first on the very same issue, the inconsistency,
in and of itself, will undermine the credibility of the entire judicial process, thereby
diminishing its authority, its credibility and its aim of finality.
52 In contrast, proper review by way of appeal increases confidence in the ultimate result
and affirms both the authority of the process as well as the finality of the result. It is
therefore apparent that, from the system’s point of view, relitigation carries serious
detrimental effects and should be avoided unless the circumstances dictate that relitigation
is in fact necessary to enhance the credibility and the effectiveness of the adjudicative
process as a whole. There may be instances where relitigation will enhance, rather than
impeach, the integrity of the judicial system, for example: (1) when the first proceeding is
tainted by fraud or dishonesty, (2) when fresh, new evidence, previously unavailable,
conclusively impeaches the original results, or (3) when fairness dictates that the original
result should not be binding in the new context. This was stated unequivocally by this Court
in Danyluk, supra, at para. 80.

The same law has been annunciated by many other legal authorities 200.
In such cases, it is not an answer for the party seeking to challenge the criminal verdict to argue
that the accused/defendant did not testify or call evidence that he/she now wishes to call in the civil
case if that evidence was available at the time of the criminal trial, or that the criminal defence counsel
was ineffective 201. Tactical decisions by the defence to call no evidence or for the accused not to testify
in a criminal case do not bind the civil court.
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However, the courts have found that there are at least three situations where the challenge of a
prior criminal verdict will not amount to an abuse of process 202:
1. “when the first proceeding is tainted by fraud or dishonesty”;
2. “when fresh, new evidence, previously unavailable, conclusively impeaches the original
results”; or
3. “when fairness dictates that the original result should not be binding in the new context”.
This is not an exhaustive list 203.
As to when “fairness dictates that the [criminal verdict] should not be binding” in a civil court,
the Supreme Court noted as follows in Toronto (City) v. C.U.P.E., Local 79 204:
53 The discretionary factors that apply to prevent the doctrine of issue estoppel from operating
in an unjust or unfair way are equally available to prevent the doctrine of abuse of process from
achieving a similar undesirable result. There are many circumstances in which the bar against
relitigation, either through the doctrine of res judicata or that of abuse of process, would create
unfairness. If, for instance, the stakes in the original proceeding were too minor to generate a full
and robust response, while the subsequent stakes were considerable, fairness would dictate that
the administration of justice would be better served by permitting the second proceeding to go
forward than by insisting that finality should prevail. An inadequate incentive to defend, the
discovery of new evidence in appropriate circumstances, or a tainted original process may all
overcome the interest in maintaining the finality of the original decision (Danyluk, supra, at para.
51; F. (K.), supra, at para. 55).
[emphasis added]

An accused may plead guilty in a criminal case for a number of reasons, quite apart from the
question of whether or not he or she is actually guilty. A plea may be entered for economic and
practical reasons. For example, it is common for an individual (without legal advice) to plead guilty to a
minor traffic or criminal matter rather than pay for legal counsel and attend court appearances,
especially where the accused has language difficulties. This would be a situation of where the “stakes in
the original proceeding were too minor to general a full and robust response, while the subsequent
stakes were considerable”. In Becamon v. Wawanesa Mutual Insurance Co. 205 the Ontario Court of
Appeal held as follows:
19 In C.U.P.E., Arbour J. enunciated the need to strike a balance between finality and fairness and
provided illustrations pointing towards the fairness side of the scales, at paras. 52 and 53:
[F]rom the system’s point of view, relitigation carries serious detrimental effects and
should be avoided unless the circumstances dictate that relitigation is in fact necessary
to enhance the credibility and the effectiveness of the adjudicative process as a whole.
There may be instances where relitigation will enhance, rather than impeach, the
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integrity of the judicial system, for example: ...(3) where fairness dictates that the
original result should not be binding in the new context.
...
The discretionary factors that apply to prevent the doctrine of issue estoppel from
operating in an unjust or unfair way are equally available to prevent the doctrine of
abuse of process from achieving a similar undesirable result. There are many
circumstances in which the bar against relitigation, either through the doctrine of res
judicata or that of abuse of process, would create unfairness. If, for instance, the stakes
of the original proceeding were too minor to generate a full and robust response, while
the subsequent stakes were considerable, fairness would dictate that the
administration of justice would be better served by permitting the second proceeding to
go forward than by insisting that finality should prevail.
[Emphasis added by the Court.]

This remains good law. In Holt v. McMaster206the Court held as follows:
[12] Similarly, there may be circumstances where an explanation for a guilty plea will be put forward
by the defendant, for example, lack of access to legal advice or a desire to deal with a matter quickly
without having fully understood the implications of a guilty plea. In that sort of situation, the test for
summary judgment may not be met.

In K.(F.) (Litigation guardian of) v. White207, the Ontario Court of Appeal held as follows:
[49] Summary judgment does not follow automatically upon a criminal conviction if the defendant
can show that despite the conviction, there is an issue to be tried. In G. v. Chaykowski (1998), 1998
ABCA 348 (CanLII), 64 Alta. L.R. (3d) 282, [1999] 4 W.W.R. 228 (C.A.), a summary judgment obtained
on the strength of a criminal conviction was set aside on appeal on the basis that the convictions
were vague and that it was not clear whether there was a sufficient similarity between the facts
giving rise to the civil claim and the facts underlying the conviction. Similarly, in McCauley v. Vine,
supra, the English Court of Appeal set aside a summary judgment in a motor vehicle action granted
on the strength of a conviction for dangerous driving. It was noted that the defendant may have
lacked adequate incentive to fully defend a relatively minor quasi-criminal charge, and that it would
be unfair to hold the defendant to that result when facing the more serious consequences of a civil
action for substantial damages. In Ridley v. Banshard Mutual Insurance Co., [1995] O.J. No. 1922,
summary judgment was refused where the convicted party had uncovered evidence not available at
his criminal trial.

Accordingly, a guilty plea would not necessarily be conclusive of civil liability in such cases because it is
not necessary a true admission of guilt.
Sometimes insurers of a defendant facing a related criminal or traffic charge may fund the
defence of that charge, to prevent a conviction from hampering their ability to contest liability in the
civil case. Whether or not to do this is rarely an easy decision. Where the charge is a minor one, such as
a traffic offence, the accused/defendant/insured may be better off to just send in his payment (i.e. plead
206
207
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guilty) without counsel. In the subsequent civil case, the court may give the plea little weight. For the
insurer to successfully defeat the traffic charge is a good outcome, as there will be no conviction for the
civil court to consider. However, the downside is that if the traffic or criminal charge is contested with
counsel through to a trial and a conviction results, the civil court is more likely to consider an attempt to
dispute that verdict in the civil case to be an impermissible abuse of process. In our view, the insurer
should consider running that risk where the criminal charge is a serious one (e.g. criminal negligence
causing death) and the insured would otherwise not be able to afford a serious defence.
On the other hand, evidence of a criminal acquittal has absolutely no evidentiary value in the
civil case, unless the fact of an acquittal is an element in the civil tort alleged (e.g. malicious prosecution
or negligent investigation). Given the different standards of proof between criminal and civil cases, the
fact of an acquittal in criminal charges is considered irrelevant to the issue of whether the accused has
an arguable defence in the civil action. This is the case even where the criminal court judge has issued
detailed reasons for acquittal, not based on a reasonable doubt but upon an express finding of fact that
the accused was innocent 208. The reasons for a criminal acquittal are not even admissible for an
application by the accused for security for costs 209.
VIII.
AFFECTING THE TIMING OF THE CIVIL PROCEEDINGS IN RELATION TO THE
CRIMINAL/TRAFFIC PROCEEDINGS TO THE BEST ADVANTAGE.
The pace of criminal investigations and proceedings is largely controlled by the police and the
Crown. Often the criminal proceedings are commenced and even concluded before the related civil
claim is finished, especially in the case of traffic matters. However, civil litigants may be able to take
some steps to affect the conduct of the civil proceedings in relation to the criminal/traffic case, to the
advantage of the accused/defendant/ insured.
In criminal proceedings the court may judicially stay the matter on the basis of negligence or
misconduct on the part of the police or the Crown such as deliberate non-disclosure or falsification of
police notes 210, physical or psychological abuse of a prisoner 211, police brutality in obtaining a
confession212, loss of key evidence in police possession 213, or reliance upon unreasonable procedures in
opposing bail 214. Such stays are generally permanent, bringing the case to a conclusion. That is helpful
to the civil defence as no conviction results.
The Crown also has a power to unilaterally stay proceedings, meaning to suspend them, by filing
the relevant documentation 215. The Crown may unilaterally re-start the proceedings from the point
where they left off by filing documentation within the earlier of one year after the stay was entered or
the expiry of a limitation period 216. The Crown’s power to stay is considered part of its prosecutorial
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discretion and is only reviewable by the Court or the Law Society on the grounds of abuse of process
(such as employing the criminal process for improper purposes) 217. Sometimes the Crown re-starts the
proceedings to look for more evidence during the period of the stay 218.
There are a number of reasons why an accused (who is also a defendant in a civil case) might
want to stay civil proceedings or suspend some aspects of them pending the outcome of a related
criminal matter:
1. In criminal proceedings the accused usually wants to exercise his/her right to remain silent,
at least until the defence begins calling evidence at trial. An accused generally does not
want the police or prosecution to anticipate the defence evidence beforehand. The Crown’s
mere knowledge of what the defence evidence might be gives rise to an opportunity for the
Crown or prepare its case more effectively. Also, the Crown or police may canvass the
issues with the Crown witnesses (which may include the plaintiff in the civil case). This, in
turn, gives unscrupulous Crown witnesses the opportunity to tailor their evidence to meet
the anticipated evidence of objective fact.
2. More importantly, as noted above, the police and Crown may be able to access the
document production and Questioning evidence from the civil case for the purposes of the
criminal proceedings by either having a litigant in the civil case apply to waive the implied
undertaking or, alternatively, to exercise their powers of search and seizure. Often, the civil
proceedings involve more in-depth evidence about the matter in question, which may assist
the Crown to more effectively prosecute the accused/defendant, increasing the odds of a
conviction (which may impair the ability to contest liability in the civil case).
3. Civil litigants may want to hold off on pursuing or defending the civil case pending revelation
of the evidence that may come to light in the criminal proceedings. Sometimes the
outcome of the criminal or traffic case may render some or all of the issues in the civil case
moot.
Many civil lawyers erroneously believe that a court will readily grant a stay of the civil
proceeding pending the outcome of a related criminal matter. However, the court’s jurisdiction to
completely stay a civil proceeding is not automatic but discretionary, only to be exercised in exceptional
circumstances214. A stay of the civil case will only be granted if the accused can show some specific way
in which he/she would be prejudiced otherwise. This is especially the case when charges have not yet
been laid in a criminal investigation because it is only speculation that the suspect will be charged.
In Rue v. Assante Wealth Management (Canada) Ltd. 219, Associate Chief Justice Rooke
summarized the two pre-conditions that must be met for the stay of a civil case because of a related
criminal case:
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1. The pending criminal charges are interrelated to a major degree with the issues apparent on
the pleadings in the civil action; and
2. Given such [a] close interrelation, there is an onus upon the applicant to show a degree of
prejudice, if civil action is not stayed, which warrants the case being regarded as exceptional
[Emphasis added by the Court].
“Exceptional circumstances” justifying a civil stay usually do not include the mere fact that the
accused/defendant may have to incriminate himself/herself at Questioning or in document production
in the civil case, at least prior to the Questioning stage 220. Indeed, the case law is divided on whether
civil forfeiture actions pursuant to the Victims Restitution and Compensation Act 221 based on pending
criminal charges can be stayed on this basis. These are proceedings where the Crown seeks to acquire
property linked to an accused on the basis of crime, even before the accused has been convicted. The
civil remedy sought is directly and inextricably related to the alleged crimes. Some authorities approve
of a stay 222 but at least one does not 223.
While civil courts are reluctant to completely stay a civil case pending the outcome of the
related criminal case, they have been prepared to grant the accused/defendant significant relief to
protect his/her rights against self-incrimination in the criminal matter.
In Saccomanno v. Swanson 224 the plaintiff sought the return of money he had paid to the
defendant for a vehicle that turned out to be stolen while the defendant faced criminal charges related
to the sale. The defendant sought a stay before Questioning had taken place. The Court declined the
stay. However, in light of the defendant’s concerns that his civil Questioning evidence might incriminate
him and assist the prosecution, the Court issued an order prohibiting anyone else being in the room at
Questioning and allowed the defendant to object to questions touching on his criminal liability.
In Schwartz v. Stinchcombe 225 the defendant Stinchcombe was both sued and charged for,
among other things, misappropriation of funds. When the time came for him to produce documents
and submit to Questioning, he applied for a stay of the civil matter. The Court held that the stay
application was premature, citing the Saccomanno case and the ability of the Court to excuse the
defendant from answering questions relating to the criminal case before that criminal matter is
concluded.
In Italian Centre Shop South Ltd. v. Moreira 226 the defendant was being sued for having stolen
from his employer while he was facing criminal charges based on the same facts. When the employer
applied for summary judgment, Moreia applied for a stay. The Court declined to stay the entire civil
case but stayed the summary judgment application until after the conclusion of the criminal proceedings
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because Moreira would otherwise have had to respond to the application with evidence that might
impair his criminal defence.
In Rue v. Asante Wealth Management (Canada) Ltd. 227 the defendant financial advisor Malley
was charged with murder by sending a bomb to one of his clients. The civil case was a class action
against him and others for negligence and fraud in the handling of his clients’ funds. Malley applied for
a stay on the basis that evidence of mismanagement of client funds might assist the Crown’s
prosecution by tending to prove a motive for the murder. The Court refused the stay but issued an
order precluding questioning and disclosure or use of civil document production or Questioning
evidence having “any direct relationship to the Criminal Proceedings, unless directed to answer by the
Court, with such conditions as may be appropriate”.
Thus, the accused/defendant not be entitled to a civil stay but he should be able to be excused
from disclosing documents or answering questions relating to his/her criminal liability pending the
outcome of the criminal proceedings on application. Civil defence counsel should be aware of this and
take steps to make such an application where appropriate.
IX.

CONCLUSION

Many cases, civil or criminal, do not proceed in a vacuum. Information, investigations and
evidence from other cases (civil or criminal) have the capacity to impact the case at bar. Insurers and
counsel are well advised to keep in mind the possibility of other proceedings as they may provide
information or evidence that may either significantly assist or hinder the conduct of the claim that is on
their desk.
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