Notice Period in a Recession
Gregory Sim
The impact of a recession on reasonable notice periods cannot be ignored. Determining how
much working notice or pay in lieu of notice to give an employee upon dismissal without cause
depends on several factors. Since 1960, the four factors most often cited have been those
famously described in the case of Bardal v. Globe and Mail Ltd.1.
•
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•
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the character of the employment;
the length of service;
the employee’s age; and
the availability of similar employment having regard for the experience, training and
qualifications of the employee.  

In recessionary times, employees are likely to seek enhanced notice based on an expectation
that it will be difficult to find new employment.  In contrast, employers may argue that in an
economic downturn they have no choice but to reduce staff, and that they must be able to do
so at a reasonable cost in order to remain viable. Reconciling these contrasting positions can
be difficult.  
In several cases, courts have looked beyond the Bardal factors to the reasonable expectations
of the parties. In Bohemier v. Storwal International Inc.2., an employee of 35 years was
wrongfully dismissed in 1981. The Ontario High Court of Justice characterized employment
opportunities as scarce at that time. The court applied the reasonable expectations doctrine,
holding that the notice period should be reasonable to both the employee and the employer,
recognizing that what may be reasonable to allow the employee to find new employment may
exceed what an employer should be asked to pay. The Court stated:
…there is a need to preserve the ability of an employer to function in an unfavorable
economic climate.  He must, if he finds it necessary, be able to reduce his workforce
at a reasonable cost.
The court refused to award enhanced notice based on the difficult economic times as it would
not have been reasonable to expect the employer to have agreed to such enhanced notice at
the time the employment began.
Alberta courts have followed the Bohemier case.3. It is open to employers in Alberta to argue
that difficult economic circumstances should operate as a check on notice periods.  As stated
in one Alberta case:
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It is painfully obvious, that in hard times, an employee is more likely to need a longer, not
a shorter period. Nevertheless, the employer cannot be expected to shoulder the entire
economic burden of redundancy not caused by the employer’s mismanagement.4.
Yet employers should think twice before claiming that financial difficulties ought to restrain
notice periods.  Courts will go beyond such claims and will examine the financial and economic
evidence.   Courts will be unsympathetic to employers whose financial misfortunes are their
own doing, or whose claims are disingenuous.
Wrongfully dismissed employees struggling to find alternate work may also argue that
Bohemier should not apply for a number of reasons. Chief among these is the Supreme
Court of Canada’s clear preference for the Bardal approach and its arguable rejection of the
reasonable expectations doctrine in other cases.
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It remains to be seen whether Alberta courts will continue
to apply the reasonable expectations doctrine in the current
recession.
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